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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re the Matter of
COMPLAINT OF SKY ANGEL U.S,,LLC
Against Discovery Communications, LLC, et. al.

For Violation of the Commission’s Competitive
Access to Cable Programming Rules

PROGRAM ACCESS COMPLAINT

Sky Angel U.S., LLC (“Sky Angel”), by its attorneys, and pursuant to Sections 76.1000,
76.1001, 76.1002, 76.1003 and 76.7 of the Commission’s rules, hereby submits this Complaint
against Discovery Communications, LLC and its affiliate, Animal Planet, L.L.C. (collectively
“Discovery”), due to overtly unfair and discriminatory practices and actions taken by Discovery
against Sky Angel in violation of the Commission’s rules intended to promote competitive
access to non-broadcast programming. This Complaint is based on the following and is
supported by the attached documents and declarations.

L Background

A. Sky Angel’s Service

Sky Angel is an affordable, nationwide subscription-based service dedicated to serving
the informational, entertainment, spiritual and educational interests of America’s families. Sky
Angel is a multichannel video programming distributor (“MVPD”) that makes available
approximately 80 channels of video and audio programming that are entirely family-friendly.

Sky Angel’s nationwide subscription service utilizes advanced Intemet Protocol Television
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undoubtedly cost Sky Angel many customers. Mr. Scott stated that Sky Angel could not address
Discovery’s concerns without knowing the basis of why Discovery was “uncomfortable.” Mr.
Kaminski only repeated that being “uncomfortable” was coming from the top and that Sky Angel
would be receiving a termination letter. Ms. Freeman stated that she had clients in the car and
didn’t want to discuss further and the call ended.*

A few days after the conversation among Ms. Freeman, Mr. Kaminski and Mr. Scott,
Brian Collins, Sky Angel’s Executive Vice President of Programming/Media Sales, called Ms,
Freeman and was conferenced in with Mr. Kaminski in an attempt to ascertain what made
Discovery “uncomfortable” so that Sky Angel could address Discovery’s concerns. Without
providing details, Mr. Kaminski informed Mr. Collins that Discovery was uncomfortable with Sky
Angel’s IP method of distribution, Sky Angel’s advertisements, and the fact that Sky Angel’s
website communicated that Sky Angel’s programming could be received anywhere in the United
States. When Mr. Collins asked why Discovery had suddenly become uncomfortable two years
into the term of the Affiliation Agreement, Mr. Kaminski told him it was a recent decision that
had come from the upper levels of Discovery management. Mr. Collins then noted that Discovery
programming also was being distributed through the Internet, directly to subscriber’s computers,
as part of the TV Anywhere services being offered by MVPDs such as Comcast and Time
Warner. In response, Mr. Kaminski noted that Comcast and Time Warner have 30 million
customers. When Mr. Collins informed Ms. Freeman and Mr. Kaminski that Sky Angel would

not passively allow Discovery to terminate the Affiliation Agreement and withhold its

# See Declaration of Thomas Scott, which is Attachment E to this Complaint.
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company is used by numerous video distributors’ — including, for example, many sports
networks and other programming networks — and it was recently announced that DISH had
reached an agreement with Neulion using the exact same technology provided to Sky Angel to
deliver DISH’S international programming in the U.S.> The current DISH international offering
includes the channel Discovery Espafiol. It is reasonable to believe that Discovery has granted
permission to DISH to include that channel in DISH’s IPTV offering.

Sky Angel believes that, under the Affiliation Agreement, Discovery has the authority to
terminate lawfully only for good cause. For example, Discovery has the right to terminate if
security failures equal or exceed 10% of Sky Angel’s subscribers. Even then, however, the
Affiliation Agreement requires notice and provides a five-day period for Sky Angel to cure the
failures. In addition, Discovery is under a legal obligation to act in good faith and deal fairly
with Sky Angel.’ Sky Angel is confident that there have been no security failures. Discovery
has never alleged that there have been any quality issues or security failings, nor has Discovery
even had a discussion with Sky Angel about the quality or security of the Sky Angel IP
distribution system.

In short, Discovery is threatening to terminate the Affiliation Agreement and withhold its
programming from Sky Angel without cause or explanation.

In response to Discovery’s threat of termination, on March 4, 2010, Sky Angel served a

letter on Discovery stating that threatened termination of the Affiliation Agreement was unfair,

7 See CellularVision of New York, L.P. v. SportsChannel Associates, 10 FCC Red 9273, 9279
(1995) (“[O]ur conclusions with respect to the legitimacy of defendant’s concerns about
CellularVision’s security system are buttressed by the fact that other satellite cable programming
vendors have expressed their satisfaction with CellularVision’s signal security system.”).

® For more information, see www.neulion.com. Such broad use by the industry strongly
indicates that the system is satisfactory and secure.

% See First National Realty Corp. v. Warren-Ehret Co., 247 Md. 652, 657, 233 A.2d 811, 813-14
(1967). Discovery and the Affiliation Agreement are subject to Maryland law.
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Discovery channels that are the subject of this Complaint, includes more than twenty-five of
America’s best family friendly “cable” channels, including the NFL Channel, the MLB Channel,
The Weather Channel, and Hallmark. These programming packages can be purchased separately
or as a combined Faith and Family Package. All programming is encrypted and delivered as
real-time linear channels to a subscriber’s television set using a set-top box similar to that
utilized by the cable and satellite industries. The five Discovery channels which are a part of the
Family Friendly Package make up twenty percent of Sky Angel’s total Family Friendly Package
offering.

‘The Commission expressly determined that Discovery is subject to its program access
rules as a satellite cable programming vendor.'? The Commission reached that determination in
the DirecTV Order because of Discovery’s affiliations with Liberty Media, DirecTV and other
cable and/or satellite cable programming vendors with which Sky Angel competes:

Like Liberty Media, Discovery is subject to the program access rules as a ‘satellite cable
programming vendor.’ ....The rationale for imposing program access conditions on
Liberty Media applies equally to Discovery. First, in the absence of any restrictions
embodied in the rules or conditions, Discovery, like Liberty Media, would be able to
withhold programming or price discriminate in favor of DIRECTV. Second, both Liberty
Media and Discovery offer the type of nationally distributed, general interest
programming that the Commission sought to address via the News Corp.-Hughes
program access condition. That is, Liberty Media and Discovery each control popular
programming networks that create similar nationally distributed and popular content
without close substitutes. Third, Liberty Media and Discovery are situated similarly
within the corporate hierarchy of entities controlled by John Malone. Malone holds
attributable interests in Discovery Holding, Liberty Media, Liberty Global, and LCPR
under the attribution standards applicable to the program access rules. He is well
positioned to influence or even direct Discovery’s decisions concerning whether or not to
sell programming to an unaffiliated MVPD and how to set the prices, terms, and
conditions of such sales. In addition, Liberty Media and Discovery Holding have
interlocking directorates that could facilitate communication or cooperation leading to
discrimination by Discovery in favor of DIRECTV and to the detriment of its MVPD
competitors. Certain employees or officers of Liberty Media are also highly paid

12 See In the Matter of News Corporation and The DIRECTV Group, Inc., 23 FCC Rcd 3265
(2008) (“DirecTV Order™).
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Similarly, Discovery has never explained why Sky Angel’s distribution system is “not
satisfactory.” Discovery’s refusal to explain was perpetuated in its letter of March 19, 2010.
Discovery’s continuing refusal to disclose any basis for its discomfort, or lack of satisfaction, has
made it impossible for Sky Angel to address Discovery’s concerns.

Sky Angel submits that Discovery is in violation of Section 76.1001 of the Commission’s
rules because its threatened unilateral, unjustified termination of the Affiliation Agreement
constitutes an unfair method of competition, or an unfair or deceptive act or practice, the purpose
or effect of which is to hinder significantly or prevent Sky Angel from distributing programming
to its subscribers in competition with affiliates of Discovery.

Sky Angel also submits that Discovery is in violation of Section 76.1002(b) of the
Commission’s rules because its threatened unilateral termination of the Affiliation Agreement
constitutes unlawful discrimination in the terms or conditions of the delivery of programming
among competing MVPDs, unless Discovery is unilaterally terminating its distribution
agreements will all other MVPDs without explanation or justification.'®

As noted above, Sky Angel believes that Discovery permits distribution of its
programming over the Internet via the TV Anywhere system and also under the Neulion system
used by DISH. Attempting to crush IPTV competition by Sky Angel while permitting other, far
larger distributors to carry Discovery channels through Intemnet distribution is another example

of unlawful discrimination. The only distinction is that the other distributors are far larger and

16 See Implementation of Sections 12 and 19 of the Cable Television Consumer Protection and
Competition Act of 1992, Development of Competition and Diversity in Video Programming
Distribution and Carriage, First Report and Order, 8 FCC Rcd 3359, 3412 (1993) (“[O]ne form
of non-price discrimination could occur through a vendor’s “unreasonable refusal to sell,’
including refusing to sell programming to a class of distributors . . .”).

11
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more powerful than Sky Angel, or as Discovery’s counsel stated, the proponents of TV
Anywhere have 30 million subscribers.

These violations of the Commission’s program access rules by Discovery clearly are
anticompetive actions intended to stifle competition from Sky Angel, an independent MVPD,
against one or more program distributors affiliated with Discovery. Sky Angel provides a
nationwide, broadband-based, video distribution service. Its competitors include other
nationwide MVPDs, such as DirecTV.!” Any attempt by Discovery to target Sky Angel for
termination in order to advance the interests of Discovery’s affiliates would be a violation of
Section 76.1002(a)’s prohibition against undue or improper influence.

Discovery is unlikely to admit to an anticomnpetitive motive. However, termination of
Sky Angel’s IPTV distribution, which is profitable to Discovery, based on nothing more than the
hollow excuses that Discovery is “uncomfortable” with Sky Angel’s distribution methodology,
or that it is “not satisfactory,” is nonsensical, especially in light of the clear permission for that
methodology provided in the Affiliation Agreement.

The real question is: Why would a programmer suddenly become “uncomfortable” with a
successful, state-of-the-art and high-quality distribution methodology which has never
experienced a security lapse, is producing current revenues and promises to produce substantial
future revenues?

Obviously, there is no legitimate, rational justification for Discovery’s extreme action.

As a programmer, Discovery should be very satisfied with the Affiliation Agreement. Sky Angel

is providing additional distribution of Discovery’s channels nationwide, in a highly family-

17 See EchoStar Communications Corp. v. Fox/Liberty Networks LLC, FX Networks, LLC,
Memorandum Opinion and Order, 13 FCC Red 7394, 7402 (Cable Servs. Bur. Apr. 15, 1998)
(finding that EchoStar, because it offers its services on a nationwide basis, “competes with cable
operators in every franchise area in the continental United States.”).

12
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friendly environment. Discovery is being well compensated for that distribution of its
programming at rates it required under the Affiliation Agreement. Indeed, the distribution of
Discovery programming was so successful for Discovery that, as recently as September 2009,
Discovery was pressuring Sky Angel to increase the number of Discovery channels it distributed,
with increased license fees to be paid to Discovery.

Somehow, and with no explanation (other than being “uncomfortable” or “not satisfied”),
between September 2009 and December 2009, Discovery transformed itself from a proponent of
Sky Angel to an adversary. That about-face was not based on the program distribution business
because Sky Angel timely paid all required license fees to Discovery and had never experienced
any material distribution problems. Certainly, no problems have ever been identified or even
alleged by Discovery.

Accordingly, one possible explanation for Discovery’s stunning change of course, and
apparently retaliatory action, was because Sky Angel was viewed to be a competitor to program
distribution affiliate(s) of Discovery. As two representatives of Discovery told Sky Angel’s
management, the decision to terminate the Affiliation Agreement “came from on top.” The
Commission should presume that, under these circumstances, the decision to improperly
terminate the Affiliation Agreement came from highly placed management that decided to cut
Discovery’s revenues derived from the Affiliation Agreement in order to support program
distributors which compete with Sky Angel. In short, the harsh action taken by Discovery only
makes sense if it is part of an attempt to stifle future MVPD Internet-based competition. Sky
Angel believes this is an overt violation of the FCC’s program access rules, an attempt to

influence the outcome of the FCC’s stated support of a nationwide broadband plan, and endorses

13
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Respectfully submitted,
SKY ANGEL U.S,, LLC

D s

Charles R. Naftalin
Leighton T. Brown II
HOLLAND & KNIGHT LLP
2099 Pennsylvania Avenue, N.W.
Suite 100

Washington, D.C. 20006

(202) 955-3000

March 24, 2010 Its Attorneys

authority “is broad enough to include any remedy the Commission reasonably deems
appropriate, including damages.”).

17
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Attachment B

Affiliation Agreement

[Withheld — Confidential]
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Attachment C

Communications Regarding Distribution of Additional Discovery Programming



Naftalin, Charles (WAS - X77040)

From: Thomas Scott [Thomas.Scott@SkyAngel.com}
Sent: Wednesday, March 17, 2010 12:17 PM

To: Naftalin, Charles (WAS - X77040)

Subject: FW: SkyAngel - Discovery

I thought this started it but it actually is dated in October so it must have been cause
he hadn't heard from us and was anxious to keep it moving

Tom Scott
President/CO0Q

Sky Angel

1300 Goodlette Road N.
Naples, FL 34102
Direct: 239-963-3200
Fax: 239-403-9104

"Now glory be to God! By His mighty power at work within us, He is able to accomplish
infinitely more than we would ever dare to ask or hope."
Ephesians 3:20 NLT

————— Original Message-----

From: Brian Collins

Sent: Wednesday, March 17, 2010 11:46 AM
To: Thomas Scott

Subject: Fw: SkyAngel - Discovery

Sent via BlackBerry by AT&T

————— Original Message-=----

From: "Jacqueline Gallup® <Jacgueline.gallup@skyangel.com>
Date; Wed, 17 Mar 2010 10:16:14

To: Brian Collins<Brian.Collins@SkyAngel.com>

Subject: FW: SkyAngel - Discovery

Jacqueline Gallup

Programming Director

Skyangel U.S, LLC

423-303-7004

3001 Keith St. N.W., Suite 150
Cleveland, TN 37312

————— Original Message---=--

From: David_Broughton@discovery.com
[mailto:David_Broughton@discovery.com]
Sent: Wednesday, October 28, 2009 11:11 AM
To: Jacqueline Gallup

Subject: RE: SkyAngel - Discovery

_Hi Jacque, Are you still interested in launching the Science Channel
before the end of the year?

Please let me know.
Thanks,
David



